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IN THE CIRCUIT COURT OF CONECUH COUNTY, ALABAMA
TOWN OF REPTON, ALABAMA and
TERRI CARTER, MAYOR OF REPTON,
Plaintiffs,
v.
CONECUH COUNTY COMMISSION and
CONECUH WOODS LLC,
Defendants.

)
)
)
)
)
CIVIL ACTION NO.:
)
)
CV-2011-900033.00
)
)
)
)

PLAINTIFFS’ MOTION TO COMPEL
Plaintiffs Town of Repton, Alabama (“Repton”) and Terri Carter (“Mayor Carter”)
(together “plaintiffs”) move the Court, pursuant to Rule 37(a) of the Alabama Rules of Civil
Procedure, for an order compelling defendant Conecuh Woods LLC (“Conecuh Woods”) to
identify each person and entity holding an interest in Conecuh Woods and to produce any
documents evidencing such interest.
1.

On March 7, 2012, plaintiffs served Second Interrogatories and Requests for

Production to defendant Conecuh Woods. A true and correct copy of these requests is attached
hereto as Attachment A. In these requests, plaintiffs requested that Conecuh Woods “[i]dentify
each person and entity that has, or has had, any kind of interest, including but not limited to,
ownership, membership, share, partnership, optionee, or security interest, in Conecuh Woods,
LLC from its inception to present, and produce any documents evidencing such interests.”
Attachment A, ¶ 1.
2.

On April 13, 2012, Conecuh Woods served its objections and responses to

plaintiffs’ Second Interrogatories and Requests for Production. A true and correct copy of these
responses and objections is attached hereto as Attachment B. Conecuh Woods objected to
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plaintiffs’ request to identify each person and entity holding an interest in Conecuh Woods on
the grounds that the request “seeks the disclosure of proprietary business information, trade
secrets, or other confidential information” and “seeks information that is irrelevant and is
unlikely to lead to the discovery of admissible evidence.” Ex. B, ¶ 1.
3.

In a subsequent deposition, Donald W. Stone, Jr., the manager and a member of

the defendant Conecuh Woods, declined to answer questions asking him to identify other
members of the LLC. Stone Dep. 11:3-5; 11:13-12:10; 19:9-21:2. A true and correct copy of
deposition questions and Stone’s responses in this regard are included in Attachment C, excerpts
from the deposition of Stone.
4.

The plaintiffs are entitled to the information requested. It is both relevant and

reasonably calculated to lead to the discovery of admissible evidence in this case. The plaintiffs
contend, among other things, that the Conecuh County Commission’s approval of Conecuh
Woods’ application for a solid waste landfill in Conecuh County (the “Application”) 1 was
arbitrary and capricious, because the proposed landfill did not comply with the requirements of
the Conecuh County Solid Waste Management Plan 2004 Update (the “Plan”), or Ala. Code §
22-27-48. The plaintiffs contend further that the Host Fee Agreement (the “Agreement”) 2 into
which the Conecuh County Commission purportedly entered following approval of Conecuh
Woods’ Application is null and void, because, among other things, it was not publicized before
the Commission’s approval of the Application and there was no vote authorizing the
Commission to enter into the Agreement.

1

A true and correct copy of the Application is Attachment D hereto.

2

A true and correct copy of the Agreement is plaintiffs’ Exhibit 18 in discovery and is
Attachment E hereto.
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5.

In the Application and in the Agreement, Conecuh Woods made a number of

promises to the County Commission in order to induce it to approve the Application. Conecuh
Woods agreed, at its sole expense, to:
•

Permit, develop, construct, and operate the proposed landfill. Application
(Attachment D) § 1.1.2; Agreement (Attachment E) p. 1-2; § 3.03; Art. VII.

•

Acquire the site. 3

•

Provide labor, material, equipment, and services necessary for the development,
construction and operation of the facility. Agreement (Attachment E) Art. VII.

•

Provide all post-closure care and monitoring. Agreement (Attachment E) Art. IV.

•

Perform all required investigation and remediation required under applicable
laws. Agreement (Attachment E) Art. IV.

•

Indemnify the County from environmental and other liabilities.
(Attachment E) §§ 5.01, 5.02.

•

Regularly patrol Alabama Highway 41 for litter and use commercially reasonable
efforts to maintain it in a clean, vector-free and sanitary condition. Agreement
(Attachment E) § 9.01(d).

•

Inspect Alabama Highway 41 and collect and dispose of litter therefrom on a
weekly basis. Id.

•

Pay $1,250,000 to the County in five equal installments of $250,000 once the
landfill is opened. Agreement (Attachment E) § 12.01.

•

Pay the County $1.25 per ton for acceptable waste, with an escalator. Agreement
(Attachment E) § 12.02.

•

Provide a performance and security bond of $1,000,000. Agreement (Attachment
E) § 13.02.

•

Provide site screening. Application (Attachment D) §§ 1.2.6., 2.1.1.1, 4.6.6.

3

Agreement

Conecuh Woods does not own the real property on which the proposed landfill would
be sited. Stone Dep. (Attachment C) 49:4-51:9. An affiliate of John Hancock Life Insurance
Company owns it, and Conecuh Woods has an option to purchase it for a sum that has not been
disclosed to the Commission or the plaintiffs. Id.
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•

Grade, compact, and deposit waste, manage traffic flow, place daily cover,
manage storm water, manage leachate, and construct access roads. Application
(Attachment D) § 1.2.8.1.

•

Set aside 500 acres for borrow for daily and final cover. Application (Attachment
D) 3.2.4.

•

Construct disposal cells with a composite protective bottom lining system.
Application (Attachment D) § 1.2.8.2.

•

Manage leachate by pumping it from disposal cells to leachate storage tanks and
then transfer it to tanker trucks and take it off-site for treatment and disposal.
Application (Attachment D) § 1.2.10.

•

Manage stormwater by engineering and constructing a system to keep the
stormwater from contact with waste or leachate by diverting the stormwater to onsite retention/treatment ponds and then releasing it back into existing surface
water systems at a controlled rate. Application (Attachment D) § 1.2.11.

•

Control landfill gas and associated odors by constructing a network of vertical
extraction wells, installing horizontal collection trenches, and installing a vacuum
pump station that exerts a vacuum on the pipeline, extraction wells, and trench
network in order to draw landfill gas from the interior of the cells into the pipeline
system to be flared. Application §§ (Attachment D) 1.2.12, 4.6.18.

•

Conduct ongoing monitoring of groundwater and subsurface combustible gas.
Application (Attachment D) §§ 1.2.13.1, 1.2.13.2.

•

Provide upgrades to the facility entrance on Highway 41, including dedicated
acceleration and deceleration lanes. Application (Attachment D) § 1.2.7.3.

•

Erect a security fence around the disposal facility. Application § 2.1.1.1.

•

Construct buildings for equipment maintenance and repair.
(Attachment D) § 4.6.16.

•

Create a transfer area specifically designed for unloading waste. Application
(Attachment D) § 4.6.19.2.

•

Maintain an on-site weather station to monitor wind direction, precipitation,
humidity, and temperature. Application (Attachment D) § 4.6.18.3.

•

Provide ventilation equipment that collects air in the unloading areas and exhausts
the air through filters to prevent odors. Application (Attachment D) § 4.16.9.2.

•

Maintain a tire washing operation to reduce the potential for trucks to carry mud
from the facility. Application (Attachment D) § 4.6.17.

4

Application

6.

The Plan requires that the site chosen for a proposed landfill be able to satisfy

budget constraints, including site development and long-term operation.

Application

(Attachment D) §§ 3.1; 3.2.11.1. The clear import of this provision is that the applicant for a
proposed landfill must have the experience and financial wherewithal to develop, build, and
operate the landfill 4 in accordance with the application and any host fee agreement. The only
information provided by Conecuh Woods to the County Commission and the plaintiffs, limited
information regarding Stone’s background, suggests that Conecuh Woods may not be qualified,
experientially and financially, to meet its obligations as set forth in the Application and the
Agreement. Stone acknowledges that he has never developed, constructed, or operated a landfill,
and that he has no experience in the solid waste management industry, other than with the
Conecuh Woods project. Stone Dep. (Attachment C) 10:14-11:2. He further acknowledges that
he was president and shareholder of the Timmons Corporation, a real estate investment and
development corporation against which the United States Environmental Protection Agency
obtained a judgment for environmental law violations that allegedly occurred at the time that he
was president and a shareholder. 5 Stone Dep. (Attachment C) 182:20-185:2. Stone testified that
he rents a home in Conecuh County, where he resides approximately one week a month, and that
he does not own or rent another residence, but stays with friends or travels the rest of the time.
Stone Dep. (Attachment C) 121:15-124:9.
7.

The plaintiffs are entitled to know who, besides Stone, has an ownership interest

in Conecuh Woods. Such information is clearly relevant to whether Conecuh Woods has the
4

The Plan and Ala. Code § 22-27-8, enacted in 2005, after the Plan was updated, also
require that an applicant establish and maintain financial assurance for proper closure, postclosure care, or corrective action.
5

On information and belief, Stone resigned as president of the Timmons Corporation
and transferred his shares to his father before the EPA filed suit and obtained its judgment.
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ability to perform its promises in the Application and the Agreement to the citizens of Conecuh
County, so that the Court can evaluate the bona fides of the undertakings described therein.
8.

In addition, although Stone has testified that neither he nor Conecuh Woods made

any political contribution to any member of the Commission, one or more members of Conecuh
Woods may have, and the plaintiffs should be allowed to inquire about that. Without names of
the members, the plaintiffs cannot obtain such information.
9.

Conecuh Woods contends that information regarding its members is proprietary

and confidential. The plaintiffs disagree. Such information is not a “trade secret or confidential
research, development, or commercial information” that falls within Ala. R. Civ. P. 26(c)(7).
Conecuh Woods has presented no evidence of any agreement with any members of Conecuh
Woods that their identities would be kept confidential. The names of the members of Conecuh
Woods should have been provided to the County Commission as part of the Commission’s
evaluation of whether Conecuh Woods could meet its obligations to the County. But even if the
names of Conecuh Woods’ members were confidential, the parties have submitted a proposed
protective order that would protect the information from use for any purpose other than the
prosecution of this litigation, which should satisfy any need of Conecuh Woods to keep the
information confidential.
10.

Before filing this motion, counsel for the plaintiffs has endeavored to resolve the

subject matter of the motion with counsel for Conecuh Woods.
WHEREFORE, the premises considered, the plaintiffs request the Court to enter an order
requiring Conecuh Woods, within ten (10) days, to respond fully to the interrogatories, requests
for production, and deposition questions inquiring as to the identities of members of Conecuh
Woods. The plaintiffs do not believe that such information is confidential, and therefore should
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not be subject to the proposed protective order submitted to the Court, but if the Court believes
otherwise, the plaintiffs request that the Court’s order make clear that the information provided
should be confidential pursuant to the proposed protective order submitted by the parties (but not
yet entered by the Court).

/s/ W.Joseph McCorkle,. Jr.
One of the Attorneys for Plaintiffs
OF COUNSEL:
Charles B. Paterson
W. Joseph McCorkle, Jr.
Neah L. Mitchell
Balch & Bingham LLP
Post Office Box 78
Montgomery, Alabama 36101-0078
(334) 269-3134
cpaterson@balch.com
jmccorkl@balch.com
nmitchell@balch.com
James L. Noles, Jr.
Mary F. Samuels
Balch & Bingham LLP
1901 Sixth Avenue North, Suite 1500
Birmingham, Alabama 35203
(205) 251-8100
jnoles@balch.com
msamuels@balch.com
Greg L. Albritton
112-B Court Street
Evergreen, Alabama 36401
(251) 578-6900
galbritton@att.net
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CERTIFICATE OF SERVICE
I hereby certify that I electronically filed the foregoing with the Clerk of the Court using
the AlaFile system and service will be perfected upon any AlaFile participant(s) electronically
and/or I have served a copy of the foregoing by United States Mail, postage prepaid, and
properly addressed to any non-AlaFile participant(s) on this the 5th day of April, 2013.
Richard D. Nix
Nix & Nix
Post Office Box 167
Evergreen, Alabama 36401-0167

Craig S. Dillard
Michael M. Eley
Webb & Eley, P.C.
P.O. Box 240909
Montgomery, Alabama 36124-0909

Counsel for the Conecuh County Commission
and Conecuh County

Counsel for the Conecuh County Commission
and Conecuh County

Algert S. Agricola, Jr.
Ryals, Plummer, Donaldson, Agricola & Smith
60 Commerce Street, Suite 1400
Montgomery, Alabama 36104

Albert L. Jordan
Susan E. McPherson
Wallace, Jordan, Ratliff & Brandt, L.L.C.
P.O. Box 530910
Birmingham, Alabama 35253

Counsel for Conecuh Woods LLC
Counsel for Conecuh Woods, LLC
Edward T. Hines
Thompson, Garrett & Hines, LLP
P.O. Box 387
Brewton, Alabama 36427-0387

Wanda J. Cochran
465 Dauphin Street
Mobile, Alabama 36602-2403
Counsel for City of Orange Beach, Alabama

Counsel for City of Atmore, Alabama, City of
Brewton, Alabama and Town of Flomaton,
Alabama
Joseph Alves
Neil Johnston
Wesley Hunter
Hand Arendall, LLC
P.O. Box 123
Mobile, Alabama 36601-0123

Susan G. Copeland
Fuller & Copeland
2851 Zelda Road
Montgomery, Alabama
Counsel for the Alabama-Tombigbee Regional
Commission

Counsel for Escambia County, Florida
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Charles V. Peppler
Escambia County Attorney’s Office
221 Palafox Place, Suite 430
Pensacola, Florida 32502

Anthony J. Bishop
P. O. Box 574
Evergreen, Alabama 36401
Counsel for Conecuh County Commission

Counsel for Town of Century, FL and
Escambia Soil and Water Conservation
District

/s/W. Joseph McCorkle, Jr.
Of Counsel
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